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GLOSSARY OF BRIEF REFERENCES 

 The following abbreviations/references will be used in this Answer Brief: 

Abbreviation/Reference  Description of Abbreviation/Reference 
  
Agencies Parties State of Florida Department of Environmental 
 Protection, Florida Department of Agriculture 
 and Consumer Services, Florida Fish and 
 Wildlife Conservation Commission, Florida 
 Secretary of State, and related officers in their 
 official capacity 
 
Department Appellant, State of Florida Department of 

Environmental Protection 
 
FDE Florida Defenders of the Environment, Inc. 
 
FWF Florida Wildlife Federation, Inc. 
 
The “Amendment” Article X, section 28 of the Florida Constitution 
 
Section (b)(1) Article X, subsection 28(b)(1) of the Florida 
 Constitution 
 
[R. Y]     Citation to the record, with page number  

 
 
Unless otherwise stated, all citations to the Florida Statutes are intended to refer to 
Florida Statutes (2017). 
 

 

  



 
 

STATEMENT OF THE CASE AND OF THE FACTS 

To avoid repetition, the Statement of the Case and of the Facts from the 

Initial Brief of the Legislative Parties is adopted by reference. 

SUMMARY OF ARGUMENT 
 

The lower court correctly began its discussion of the Amendment by 

referring to the words and grammar of the Amendment.  However, the court erred 

in describing the meaning of the text itself.  Contrary to the lower court’s 

conclusions, the Amendment allows the State to spend money unconditionally on 

activities other than acquisition alone.  The Amendment expressly allows the State 

to spend money for improvement, management, restoration and enhancement of 

certain items, regardless of whether, when or how the State had acquired those 

items.  The lower court misapprehended the overall structure of the Amendment.  

The final judgment should be reversed and remanded for additional proceedings 

that may be necessary, based on an interpretation more consistent with traditional 

grammatical rules and construction.  Because none of the Appellees’ positions 

state a logical reason to support relief in their favor, this Court should direct that 

judgment be entered in favor of the Appellants. 

In addition, the lower court erred in its sua sponte decision to order 

injunctive relief against the Agency Parties.  The operative pleadings did not plead 

a cause of action for injunctive relief, and did not request the injunction ordered by 
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the lower court.  Even if the motions for summary judgment had included a request 

for an injunction, the lower court should not have issued an injunction without 

requiring an additional motion and hearing to consider what injunctive relief, if 

any, should be awarded.  In substance, the lower court erred by failing to consider 

how its relief would unnecessarily infringe upon the legislative power to set fiscal 

priorities, as well as the executive power to spend funds appropriated by the 

Legislature.  At a minimum, the final judgment should be reversed for entry of 

declaratory relief only. 

ARGUMENT 
 
I.  THE LOWER COURT ERRED IN ITS INTERPRETATION OF 
ARTICLE X, SECTION 28 BY IGNORING THE STRUCTURE OF THE 
OPERATIVE LANGUAGE, BY MISCONSTRUING THE TITLE, AND BY 
MAKING ARBITRARY FINDINGS REGARDING VOTER INTENT. 
 

Standard of Review 
 

Statutory and constitutional construction are questions of law subject to a de 

novo review. W. Fla. Reg’l Med. Ctr., Inc. v. See, 79 So. 3d 1, 8 (Fla. 2012).  

Review of an order in a declaratory judgment action where the decision rests on a 

question of law is de novo. Reform Party of Fla. v. Black, 885 So. 2d 303, 310 

(Fla. 2004). 

Argument on Issue I 

The lower court ostensibly reached its central legal conclusions based on the 

words and grammar of the Amendment.  However, the Final Judgment lacks a 
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sufficient explanation for how any part of the Amendment connects with the lower 

court’s plain language analysis.  The lower court’s plain language analysis simply 

does not match up with the text of the Amendment.  

A. The Words and Grammar of the Amendment Cannot Match Up with 
the Lower Court’s Description of its Plain Meaning. 
 
The court misread the plain meaning of the Amendment, in several respects.  

First, the trial court committed critical errors in analyzing the structure of the text 

within the Amendment.  The critical phrase “together with” cannot mean what the 

trial court says it means, unless the Court were to imply additional terms or ascribe 

an obscure and specialized meaning to that phrase.  “Conservation lands,” however 

a court may define that term, is not the archetype of the tangible items that the state 

is permitted to finance or refinance from LATF funds, or that the state is permitted 

to acquire or improve.  The text does not suggest that the State may only spend 

money on improving, managing, restoring or enhancing a resource (i.e., land, 

waters areas, or property interest) after first acquiring that resource.  The lower 

court overstated the significance of the Amendment’s title and to compound the 

error, overlooked how the title of the Amendment was inconsistent with its 

understanding.  The lower court attempted to make sense of the Amendment text, 

but its analysis leads inevitably to internal contradictions. 

If a court is to interpret text based on its plain language, it should presume 

that the drafters avoided contradictions or inconsistencies within the text, Fla. 
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Dep’t of Envtl. Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1266 (Fla. 

2008), and likewise that the drafters avoid the redundant use of words or phrases. 

Crews v. State, 183 So. 3d 329, 336 (Fla. 2015).  The lower court attempted a plain 

language interpretation of the Amendment using the following plain language 

analysis: 

It has a plain meaning based on its words and grammar. The plain 
meaning is that funds in the Land Acquisition Trust Fund can be 
expended only for (1) the acquisition of conservation lands, and (2) 
the improvement, management, restoration and enhancement of public 
access and enjoyment of those conservation lands purchased after the 
effective date of the amendment.  
 
The title of the amendment is an important part of what makes the 
Language so unambiguous. The title is "Land Acquisition Trust 
Fund." It is a trust fund for the acquisition of land. 
 

The lower court misinterpreted the crucial phase “together with” to have a 

specialized meaning, as follows: 

Concluding the lengthy sentence in subsection (b)(1), the last clause is 
introduced with the connecting words "together with," followed by the 
phrase "management, restoration of natural systems, and the 
enhancement of public access or recreational enjoyment of 
conservation lands." The connecting words "together with" does more 
than add one group to the list -- it also attaches it to the clauses 
preceding it. 
 

[R. 5209].  

The lower court characterized Section (b)(1) as a “lengthy sentence.”  More 

precisely, the text within subsection (1) is a short phrase (“As provided by law”) 

followed by a lengthy infinitive phrase, beginning with “to finance or refinance.”  
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Structurally, the following language should be read as a series of objects (i.e., 

nouns and noun phrases) that correspond to the verbs finance or refinance.  Stated 

differently, all the terms following the initial colon should be read as a set of things 

that could be financed or refinanced.  This term means, in the context of the 

Amendment, to provide funds.  Blacks Law Dictionary (10th Ed. 2014). 

 Here, two general approaches would make sense of the Amendment text.  

First, one could read the semicolons as a way to mark the items that the State may 

finance or refinance (that is, objects of finance or refinance), as illustrated below. 

(b) Funds in the Land Acquisition Trust Fund shall be expended only 
for the following purposes: 
 
(1) As provided by law, [Beginning of Infinitive Phrase] to finance 
or refinance: [Object 1] the acquisition and improvement of land, 
water areas, and related property interests, including conservation 
easements, and resources for conservation lands including wetlands, 
forests, and fish and wildlife habitat; [Object 2] wildlife management 
areas; [Object 3] lands that protect water resources and drinking 
water sources including lands protecting the water quality and 
quantity of rivers, lakes, streams, springsheds, and lands providing 
recharge for groundwater and aquifer systems; [Object 4] lands in the 
Everglades Agricultural Area and the Everglades Protection Area, as 
defined in Article II, Section 7(b); [Object 5] beaches and shores; 
[Object 6] outdoor recreation lands, including recreational trails, 
parks, and urban open space; [Object 7] rural landscapes; [Object 8] 
working farms and ranches; [Object 9] historic or geologic sites; 
together with [Object 7] management, restoration of natural systems, 
and the enhancement of public access or recreational enjoyment of 
conservation lands. 
 

This approach makes sense because in the absence of numbered subsections, the 

semicolons present a more obvious breakdown of categories within the text. 
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 Second, it is possible to identify the terms that correspond logically with the 

verbs within the phrase, to finance or refinance.  The first items following that 

phrase are acquisition and improvement, verbal nouns1 that refer to an activity that 

the State or its agencies might spend money to engage in.  Since those two nouns 

appear first following the verbs finance and refinance, they are most logically (if 

not inevitably) characterized as objects of those verbs.  Section (b)(1) includes an 

additional three verbal nouns which appear to match acquisition and improvement 

in their level of generality.  The term “together with” can be used in its ordinary 

meaning, as a conjunction that adds the five verbal nouns together.  In other words, 

the drafters used the phrase “together with” to add the verbal nouns management, 

restoration, and enhancement to the verbal nouns acquisition and improvement.  

This interpretation is illustrated below. 

(b) Funds in the Land Acquisition Trust Fund shall be expended only 
for the following purposes: 
 
(1) As provided by law, [Beginning of Infinitive Phrase] to finance 
or refinance: [Object 1] the acquisition and [Object 2] improvement 
of land, water areas, and related property interests, including 
conservation easements, and resources for conservation lands 
including wetlands, forests, and fish and wildlife habitat; wildlife 
management areas; lands that protect water resources and drinking 
water sources including lands protecting the water quality and 
quantity of rivers, lakes, streams, springsheds, and lands providing 
recharge for groundwater and aquifer systems; lands in the Everglades 

                                           
1  A verbal noun is a noun derived from a verb, one that in some uses 

preserves the verb’s characteristics and sense. American Heritage Dictionary 
(Second College Edition). 
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Agricultural Area and the Everglades Protection Area, as defined in 
Article II, Section 7(b); beaches and shores; outdoor recreation lands, 
including recreational trails, parks, and urban open space; rural 
landscapes; working farms and ranches; historic or geologic sites; 
together with [Object 3] management, [Object 4] restoration of 
natural systems, and the [Object 5] enhancement of public access or 
recreational enjoyment of conservation lands. 
 

Under this reading, four of those five verbal nouns are modified by prepositional 

phrases that immediately follow the verbal noun.  Some of those prepositional 

phrases are modified by additional prepositional phrases.2 

In its effort to describe the Amendment’s plain meaning, the trial court relied 

on “all the words, the grammar and punctuation.” [R. 5210].  However, the trial 

court made two critical and erroneous assumptions in assessing words, grammar, 

and punctuation.  First, the lower court read the phrase “together with” to have the 

following function, regardless of its plain meaning: 

Concluding the lengthy sentence in subsection (b)(1), the last clause is 
introduced with the connecting words "together with," followed by the 
phrase "management, restoration of natural systems, and the 
enhancement of public access or recreational enjoyment of 
conservation lands." The connecting words "together with" does more 
than add one group to the list - it also attaches it to the clauses 
preceding it.  
 

                                           
2 This reading would match several propositional phrases more closely with 

acquisition, as opposed to matching those prepositional phrases with finance or 
refinance. Strictly speaking, a buyer does not pay for a tangible item such as a 
parcel of land; a buyer pays for ownership of a tangible item. In other words, the 
buyer finances to acquire an item such as a piece of land; the buyer does not 
finance land itself.  
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The trial court read the term “conservation lands” as not only an object of the verbs 

finance or refinance, but also as an archetype of items the State that could finance 

or refinance. [R. 5209-5211].  The Court should reject the lower court’s erroneous 

assumptions and its plain language interpretation for the reasons explained below.  

The plain language includes more than conservation lands as an object of funding.  

There is no express condition that improvement, management, restoration or 

enhancement can only take place on lands that the State purchases with LATF 

funds after the effective date of the Amendment.  The Court should not supply 

such an omitted condition. 

The ordinary meaning of “together with” is along with, or in addition to – 

i.e., to add an additional list of items. Kerry v. Quicehuatl, 162 P.3d 1033, 1036 

(Or. Ct. App. 2007) (citing Webster's Third New Int'l Dictionary 2404 (unabridged 

ed. 2002)); American Heritage Dictionary (Second College Edition 1991) 

(“Together with, like in addition to, is often employed following the subject of a 

sentence or clause to introduce an addition.”)  The function of “together with” is to 

add sets of objects -- not, as the lower court reasoned, to create an express 

condition on previous terms.  

The lower court reached the conclusion that LATF spending for 

management, restoration, and enhancement should only be permitted for lands 

purchased by LATF funding after the effective date of the Amendment.  This 
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conclusion is wrong because the trial court unjustifiably relied upon its specialized 

interpretation of the phrase together with, as opposed to its usual and ordinary 

meaning. Brinkmann v. Francois, 184 So. 3d 504, 510 (Fla. 2016).  In addition, 

this interpretation fails to adequately consider the two words at the beginning of 

Subsection (b)(1) following finance or refinance: acquisition and improvement.  

In ascribing its specialized meaning to together with, the lower court either 

ignored the word improvement or read the language as if acquisition were a 

condition to improvement.  However, courts must give effect to every term within a 

text, rather than treating words as mere surplusage. Heart of Adoptions, Inc. v. 

J.A., 963 So. 2d 189, 198 (Fla. 2007).  The lower court could not permissibly 

ignore the term improvement and its prominent placement in the structure of the 

Amendment.  Likewise, courts should not add missing words to a text of a statute 

or a constitution; nothing is to be added to what the text states or reasonably 

implies. Villanueva v. State, 200 So. 3d 47, 52 (Fla. 2016); Pleus v. Crist, 14 So. 

3d 941, 945 (Fla. 2009).  If the drafters intended the voters to consider the result 

reached by lower court, they could have easily done so by adding an express 

condition to that effect.3  

                                           
3 For example, the drafters could have easily accomplished this result by 

omitting “acquisition and improvement of” and replacing it with the term 
“acquisition and, after acquisition, improvement of . . . .” 



10 
 

The lower court had no textual basis for the limitations it would impose on 

the use of LATF funding for the improvement of lands, water areas, related 

property interests, and other specific items.  To the contrary, the Amendment 

permits broader categories of spending on improvement of lands, water areas, and 

property interests, including the more specific types of lands, water areas, and 

property interests mentioned in the Amendment.  The Amendment authorizes the 

use of LATF funds not only for acquisition but also for the improvement of the 

listed environmental resources, with no express conditions on how, when or if the 

State ever acquired them.  The Court should not provide such an omitted condition. 

Villanueva v. State, 200 So. 3d 47, 52 (Fla. 2016); Pleus v. Crist, 14 So. 3d 941, 

945 (Fla. 2009). 

The lower court also placed undue emphasis upon the phrase “conservation 

lands,” treating the phrase as is if it described the general character of the items 

that the State could permissibly fund from the LATF following the Amendment.  

This interpretation would only make sense if the drafters used the phrase 

“conservation lands” to modify acquisition and improvement.  However, based on 

the structure of the Amendment, conservation lands does not modify or correspond 

to the verbal nouns “acquisition and improvement.”  Conservation lands serves as 

the object of two prepositional phrases.  One of those prepositional phrases 

modifies the noun resources.  The other prepositional phrase modifies the noun 
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phrase recreational enjoyment and perhaps, the noun phrase public access.  As a 

matter of interpretation, the last antecedent doctrine would suggest that of 

conservation lands should only be read to modify the terms that precede the 

phrase. See City of St. Petersburg v. Nasworthy, 751 So. 2d 772, 775 (Fla. 1st 

DCA 2000).  As a matter of grammar, the term conservation lands never appears 

as more than the object of two prepositional phrases that modify specific nouns 

within Subsection (b)(1).  If the drafters intended otherwise, they knew how to 

express that intent for the benefit of the voters.4  

The lower court reached an erroneous conclusion by reading too much into 

the object of narrow prepositional phrases.  For illustration, consider another 

writing that also relies upon multiple prepositional phrases.  Bulwer-Litton’s Paul 

Clifford begins as follows:  

It was a dark and stormy night; the rain fell in torrents - except at 
occasional intervals, when it was checked by a violent gust of wind 
which swept up the streets (for it is in London that our scene lies), 
rattling along the housetops, and fiercely agitating the scanty flame of 
the lamps that struggled against the darkness. 
 

Whatever the novel portends, it is not reasonable to read any broader meaning to 

any of the nouns that serve as objects of the prepositional phrases within the 

sentence.  The sentence does not suggest that Paul Clifford is exclusively about 

                                           
4 For example, the drafters could have used the phrase “the acquisition and 

improvement of conservation lands,” instead of “the acquisition and improvement 
of lands . . . .” 
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wind or streets, and the text of Amendment 1 does not suggest that it is exclusively 

about conservation lands.  

Finally, contrary to the lower court’s reasoning, the title of the amendment 

does not support the interpretation described in the final judgment.5  The text of the 

Amendment, like its title, uses the term Land Acquisition Trust Fund in capital 

letters.  Based on that punctuation, the term refers to an existing trust fund created 

by a statute, section 375.041 of the Florida Statutes, titled “Land Acquisition Trust 

Fund,” as authorized by a separate amendment to the Florida Constitution (and as 

described at length within the Final Judgment).  The statute at the time of the 

amendment expressly authorized the use of LATF funds not only for land 

acquisition, but also the fund ongoing environmental programs that do not require 

acquisition.  For example, the statute authorized separate appropriations in 2014 

for the “Total Maximum Daily Load Program,” a regulatory program geared 

toward the assessment and improvement of impaired surface waters.  The statute 

similarly authorized the transfer of LATF funds for use in Everglades restoration.  

                                           
5 More precisely, the lower court erred in concluding that the title made the 

text “so unambiguous,” [R. 5209] as if it were a matter of degree.  A title of a 
statute is evidence of intent, see Cook v. Blazer Fin. Services, Inc., 332 So. 2d 677, 
679 (Fla. 1st DCA 1976), but does not make the text more or less ambiguous.  
Regardless, the title contradicts the lower court’s plain language interpretation and 
its inferences regarding the voter’s overall intent in the adoption of the 
Amendment. 
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§ 375.041(3)(b), (c), Fla. Stat. (2014)6  If the drafters intended the term to have the 

meaning adopted by the lower court, they could have simply matched the lower 

court’s reference to a generic “trust fund for the acquisition of land.”   

Again, any effort to interpret the text of the Amendment should avoid 

internal contradiction and should not supply omitted terms.  “Together with” 

means inclusion, and does not imply the limiting condition described by the lower 

court.  If one were to accept the lower court’s interpretation that the initial part of 

Subsection (b)(1) (i.e., preceding “together with”) permits the use of funds for 

acquisition only, the use of the term acquisition and improvement contradicts that 

meaning.  If one were to accept the conclusion that conservation lands is the only 

permissible target for spending, it would make no sense that the drafters would use 

that term only as the object of two prepositional phrases that modify relatively 

narrow terms within the text.  This Court should reject the lower court’s analysis of 

the plain language and consider not only acquisition as a permissible object of 

LATF spending, but also improvement, as well as management, restoration, and 

                                           
6 The Legislature has repeatedly amended the statute to authorize, on a year-

to-year basis, the use of LATF funds for managing environmental resources, 
without reference to ownership or acquisition. See Ch. 2013-41, § 21, at 10, Laws 
of Fla. (Everglades funding); Ch. 2012-119, § 25, at 12, Laws of Fla. (funding for 
drinking water, wastewater, and stormwater programs); Ch. 2011-47, § 32, at 17, 
Laws of Fla. (funding for surface water program, Total Maximum Daily Loads); 
Ch. 2010-153, § 25, at 12, Laws of Fla. (four water programs); 2008-153, § 43, at 
27, Laws of Fla. (grants for water projects).  



14 
 

enhancement.  Furthermore, the Court should reject the lower court’s interpretation 

of “together with” as a way to imply an elaborate condition on how money can be 

used for acquisition and improvement. 

B. The Lower Court’s Findings Regarding the “Clear Intent” of the 
Amendment Have no Relationship to Any Authoritative Source. 
 
To determine the intent of a constitutional amendment, it is appropriate to 

begin with the plain language of the text and where the language is unclear, end 

with consideration of extrinsic sources.  In reviewing the text, the lower court erred 

by placing undue emphasis upon the term “conservation lands.”  The lower court 

compounded its error by finding that the intent of the Amendment was related to 

“new conservation lands” [R. 5211], a term that the drafters of the Amendment did 

not include within the text itself. To quote the lower court on this point:  

In 2013 the Florida Supreme Court issued its advisory opinion which 
interpreted the proposed amendment to determine whether it complied 
with the single subject and accurate ballot title and summary 
requirements. The Court held the title and summary were 
“straightforward and accurate.”' Advisory Op. to Atty. Gen. re Water 
& Land Conservation - Dedicates Funds to Acquire & Restore Fla. 
Conservation & Recreation Lands, 123 So. 3d 47, 52 (Fla. 2013). The 
clear intent was to create a trust fund to purchase new conservation 
lands and take care of them. The conservation lands the State already 
owned were to be taken care of, certainly, but from non-trust money.  
 

[R. 5210-5211]. 

This passage leaves an unanswered question: what evidence is there within 

the record, or within the realm of judicial notice, to say that the clear intent was 
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only to “purchase new conservation lands and take care of them?”  For the reasons 

stated above in part IA of this brief, the plain language of the statute does not 

suggest such a “clear intent.”  The court did not cite to any affidavit or deposition 

transcript, or any materials offered in support of the motion for summary 

judgment, to support this conclusion.  If so, this was not a matter for summary 

judgment.  At a minimum, there would have been a dispute between that evidence 

and the deposition testimony of Will Abberger, the corporate representative for the 

Amendment sponsor.  

I just want to elaborate for a minute on that point, because it’s a 
fundamental point about this whole thing. It would have been very 
easy for us to write a constitutional amendment that addressed just 
land acquisition. That’s The Trust For Public Land’s mission. That’s 
what I do as a professional. That’s what my whole career’s been about 
everywhere in the country, not just in Florida. But we know that there 
are other important conservation needs in Florida, including 
management and restoration, the Everglades restoration is an example 
of that. One of the arguments that the Legislature continually makes, 
which I think is specious, but nevertheless one they make is that, we 
don't have adequate funding for land management. And so, we wanted 
to make sure the Amendment would provide not only for land 
conservation, which is vitally important to protecting our state’s 
environment, but also management and restoration. 
 

[R. at 4772].  On a related point, Mr. Abbenger went on to explain that 

Everglades funding, including salary costs and administrative costs for the 

Everglades program, were intended to be funded from the LATF if the 

Amendment passed. [R. 4780].  The record does not suggest any 
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miscellaneous extrinsic evidence to support the lower court’s finding on 

legislative intent. 

This leaves the possibility that the lower court relied on previous judicial 

interpretation, such as the Florida Supreme Court’s advisory opinion on the 

Amendment.  The lower court did cite to the Florida Supreme Court’s advisory 

opinion, at least for the proposition that the ballot language was clear and 

unambiguous. [R. 5210].  The lower court however overlooked what the same 

Florida Supreme Court opinion had to say regarding the intent, purpose and effect 

of the statute.  The Court explained the purpose and effect of the proposed 

amendment as follows: 

The proposed amendment will have only one effect: it will 
constitutionally establish the proportion of an existing revenue stream 
that is to be dedicated to an existing trust fund. Because the 
amendment would make a single change—establishing the percentage 
of documentary tax revenue credited to the Land Acquisition Trust 
Fund—and does not contain any unrelated provisions, the amendment 
does not engage in logrolling. 
 

Advisory Op. to Atty. Gen. re Water & Land Conservation - Dedicates Funds to 

Acquire & Restore Fla. Conservation & Recreation Lands, 123 So. 3d at 51.  If the 

trial court correctly cited the Advisory Opinion for the proposition that the 

Amendment is unambiguous, the Court should also accept the Florida Supreme 

Court’s description regarding the intended effect of the Amendment. 
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The question of “intent” should be derived from the text of the Amendment.  

There is simply no way to match the lower court’s description of intent with the 

text of the Amendment itself.  The lower court cited the Advisory Opinion but 

failed to observe the court’s description of the Amendment’s intended effect:  to 

dedicate an existing revenue stream to an existing trust fund.  The plain language 

of the Amendment reveals or even suggests the “clear intent” inferred by the lower 

court, and that “clear intent” is at odds with the analysis in the Advisory Opinion. 

C. The Lower Court’s Interpretation Presupposes that the Drafters 
Engaged in Self-Contradiction, as Demonstrated with Reference to 
Everglades Funding.  
 
One way to test a hypothetical interpretation of a statute or a constitution is 

to consider, using a specific example within the text, whether the treatment of that 

example is consistent with the overall hypothesis.  If the lower court’s conclusion 

were correct, each of the specific examples of items eligible for funding should be 

something that would be sensible for the State to acquire by spending money.  For 

this test, it would be helpful to consider the way the Amendment addresses funding 

for Everglades restoration.  

If the trial court’s analysis were correct, and if the specific items described 

in the Amendment must be purchased before they may be managed or improved, 

the Amendment should only refer to lands that need acquisition, not just 

improvement, management, or restoration.  The Amendment authorizes the 
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financing of the acquisition and improvement of, among other specific items, 

“lands in the Everglades Agricultural Area and the Everglades Protection Area, as 

defined in Article II, Section 7(b).”  If the lower court’s interpretation made sense, 

lands in the Everglades Protection Area would be a viable and sensible target of 

land acquisition. Article II, section 7(b) of the Florida Constitution defines the 

Everglades Protection Area according to statutory definitions in effect on January 

1, 1996.  The Legislature at that time had defined those terms in the Everglades 

Forever Act (“EFA”), section 373.4592 of the Florida Statutes.  According to the 

EFA, the surface waters of the Everglades Protection Area were to be the target of 

“improvement and management.” § 373.4592(1)(b), Fla. Stat. (1995).  While the 

Legislature did find, in the EFA, that land acquisition was a permissible means of 

promoting Everglades restoration, the lands targeted for acquisition were those that 

were needed for treatment or storage of waters before they were released into the 

Everglades Protection Area. Id. § 373.4592(5)(b).  That legislative finding remains 

in effect today. §373.4592(5)(b), Fla. Stat. (2017).  Given that legislative finding, 

acquisition of lands in the Everglades Protection Area would not be a rational way 

for the State to spend money. 

Furthermore, if the trial court’s analysis were correct, there would be no 

need to mention specific lands that the State and Federal government already 

owned and actively managed.  However, the statutory definition of “Everglades 
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Protection Area” presupposes only lands that the state and federal governments had 

already acquired and were actively managing.  The EFA defined the Everglades 

Protection Area as “Water Conservation Areas 1, 2A, 2B, 3A, and 3B, the Arthur 

R. Marshall Loxahatchee National Wildlife Refuge, and the Everglades National 

Park.” § 373.4592(2)(i), Fla. Stat.  Assuming any semblance of fiscal 

responsibility, it would be illogical for the State to purchase a national wildlife 

refuge or a national park for the purposes of Everglades restoration.  It makes no 

sense for the state to spend money in acquiring any “water conservation area,” 

which is one of the lands within the categories of “natural systems” managed by 

the United States or the State of Florida. 33 C.F.R. § 385.3.  The lower court’s 

reasoning would lead to the conclusion that the Amendment authorizes the 

acquisition of land that the State and the Federal government already owns, and 

which the State actively manages.  The Court should not presume that the drafters 

intended the State to spend money acquiring lands it already owned. 

The use of the specific term “Everglades Protection Area” shows that the 

Amendment authorizes the use of among other things, improvement of lands, water 

areas, and property interests regardless of whether the lands will be the future 

subject of acquisition.  Assuming the lower court’s analysis, the Legislature could 

only spend money on managing the Everglades Protection Area if it conveyed the 

land to third party and purchased it a second time.  Given the prominence of 
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Everglades restoration as a public policy goal, the Amendment should be 

interpreted in a way that would support the reasonable expectations of an informed 

voter.  The lower court’s interpretation would suggest that the voters were 

provided a meaningless promise for the funding of Everglades restoration.  

Returning full circle, the Court should reject the lower court’s interpretation 

because it unreasonably presupposes that the drafters and the voters intended an 

internal contradiction. Fla. Dep’t of Envtl. Prot. v. ContractPoint Fla. Parks, LLC, 

986 So. 2d 1260, 1266 (Fla. 2008). 
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II. THE LOWER COURT COMMITTED REVERSIBLE ERROR BY 
ORDERING INJUNCTIVE RELIEF AGAINST THE AGENCY 

DEFENDANTS 
 

For the reasons stated in this Initial Brief and elsewhere, this Court should 

reverse the lower court’s conclusions on the meaning of the Amendment.  If this 

Court were to hold that the plaintiffs below were entitled to a declaratory judgment 

in their favor, this Court should provide direction on the appropriate remedy.  As 

the most favorable remedy for the plaintiffs, the final judgment should be reversed 

and modified for the entry of a declaratory judgment alone.   

Standard of Review 
 
Review of an order in a declaratory judgment action where the decision rests 

on a question of law is de novo. Reform Party of Fla. v. Black, 885 So. 2d 303, 310 

(Fla. 2004).  An order granting or denying an injunction following an evidentiary 

hearing is normally reviewed for an abuse of discretion.  However, when the trial 

court does not conduct an evidentiary hearing, but instead grants injunctive relief at 

a hearing on a motion for summary judgment, the standard of review “governing a 

trial court’s ruling on a motion for summary judgment posing a pure question of 

law is de novo.” Shaw v. Tampa Elec. Co., 949 So. 2d 1066, 1068 (Fla. 2d DCA 

2007); see also, Gainesville Woman Care, LLC v. State, 210 So. 3d 1243, 1258 

(Fla. 2017)(quoting Fla. High Sch. Athletic Ass’n v. Rosenberg, 117 So. 3d 825, 

826 (Fla. 4th DCA 2013)(“To the extent the trial court's order is based on factual 
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findings, the standard of review is abuse of discretion; however, any legal 

conclusions are subject to de novo review.”) 

A. The Lower Court Erred by Ordering Injunctive Relief, Sua Sponte, on 
Motions for Summary Judgment. 

 
Neither the FDE Plaintiffs nor the FWF Plaintiffs plead a cause of action for 

injunctive relief in their operative pleadings. [R. 221, 3542, 6038, 6227].  None of 

the plaintiffs requested, in their motions for summary judgment, that the lower 

court award any relief other than a declaration from the lower court.  None of the 

plaintiffs, in their operative pleadings or in their motions, alleged any of the 

accepted and necessary elements in support of a claim for injunctive relief.  

Nonetheless, the lower court entered an injunction which substantially interferes 

with the implementation of critical government projects, such as the Everglades 

restoration.  The lower court committed clear error by ordering injunctive relief 

against the Agency Parties without allowing those parties their right be heard in the 

manner proscribed by statute. 

When a circuit court enters a declaratory judgment, it has jurisdiction to 

order supplemental relief in addition to the declaration itself. § 86.061, Fla. Stat.  

However, it may only do so following entry of the declaratory judgment, in 

response to a motion and with the opportunity for the defendants to be heard in 

opposition. Id.; Garden Suburbs Golf & Country Club v. Pruitt, 24 So. 2d 898, 901 

(Fla. 1946); Bd. of Regents v. Stinson-Head, Inc., 504 So. 2d 1374, 1375 (Fla. 4th 
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DCA 1987); see also McAllister v. Breakers Seville Ass’n, Inc., 41 So. 3d 405, 

408 (Fla. 4th DCA 2010), citing § 86.061, Fla. Stat. (“Once a declaratory judgment 

is rendered in a party's favor, the court then considers any motions for 

supplemental relief.” (Emphasis in original)).  Even though the plaintiffs did not 

ask for an injunction in their motions for summary judgment [R. 3846, 3882-3883], 

the lower court entered injunctive relief against the Legislative Parties and the 

Agency Parties without an opportunity for them to be heard.  The lower court 

committed a material and prejudicial error by denying the Agency Parties the right 

to be heard in opposition to a request for a sweeping injunction.  For this reason 

alone, the Final Judgment must be reversed and at a minimum, modified so that no 

injunction is entered against any party. Id. 

B. The Lower Court Erred by Issuing an Injunction with No Pleading or 
Proof that an Injunction was Warranted Under Accepted Equitable 

Principles 
 
Although a plaintiff in a declaratory relief action need not prove the 

existence of an adequate remedy, see § 86.111, Fla. Stat., chapter 86 “does not 

dispense with the usual requisites for an injunction, temporary or permanent, which 

is sought in an action which also prays for declaratory relief.” City of Coral 

Springs v. Fla. Nat. Properties, Inc., 340 So. 2d 1271, 1272 (Fla. 4th DCA 1976).  

The plaintiffs below made no effort to plead that those usual requisites were 

satisfied, and the lower court failed even to mention those requirements in his final 
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judgment.  In substance, the lower court bypassed consideration of one essential 

question:  would the injunctive relief serve the public interest, particularly given 

the effect of the permanent injunction on legislative priorities and the continuation 

of vital public projects?  The final judgment must be reversed at a minimum 

because there was no pleading, proof or findings showing that equitable 

considerations, including considerations of public interest, supported the issuance 

of an injunction.  For purposes of illustration, the injunction would wreak havoc on 

the funding of ongoing critical environmental programs such as Everglades 

programs, springs restoration, beach renourishment, and the improvement of 

surface waters. 

Article X, section 28(b) permits LATF funds to be expended for the 

“restoration of natural systems,” and its proponents proclaimed that the LATF 

would fund restoration of the Everglades and of beaches, springs, lakes, rivers, and 

estuaries.  But if funds may be expended to restore only lands acquired since July 

1, 2015, then these critical restoration efforts are almost wholly ineligible for 

LATF funds (their existing source of funding), contrary to the plain constitutional 

text, the information provided by the sponsor to Florida voters, and even the 

FWF’s position. 

The Constitution broadly authorizes expenditures for the “restoration of 

natural systems.” Art. X, § 28(b), Fla. Const. and the proponents of article X, 
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section 28 clearly contemplated that restoration of the Everglades—and of beaches, 

springs, lakes, rivers, and estuaries—would be appropriate uses of dedicated funds.  

The sponsor of the constitutional amendment that created article X, section 28 

stated publicly during the campaign and reiterated at its deposition that Everglades 

restoration “in its broadest sense” is a “constitutionally eligible expense under 

Amendment 1.” [R. 5890].  In fact, soon after the amendment was adopted, the 

sponsor urged the Legislature to appropriate $150 million from the LATF for 

Everglades restoration. [R. 5912].  The FWF likewise testified that the proponents 

of article X, section 28(b) “thought all along” that Everglades restoration would 

“be a big piece of this.” [R. 5473-5474]. 

In addition to Everglades restoration, the sponsor agreed that beach 

restoration was an appropriate expenditure and urged the Legislature to appropriate 

$20 million of dedicated funds for beach restoration. [R. 5645].  The Sierra Club—

one of the FWF Plaintiffs—explained that springs restoration projects conducted 

by water management districts would be appropriate as well. [R. 5659-5661].  And 

the sponsor pointed to restoration of the St. Johns River, the Kissimmee River, and 

the Indian River Lagoon as examples of constitutional uses of dedicated funds. [R. 

5601, 5623, 5632-5633, 5641-5642, 5648-5649]  Clean water, including clean 

water in rivers and lakes, was the centerpiece of the campaign to adopt 

Amendment 1. [R. 4763-4764, 4766-4767, 4772]. 
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The restoration of the Everglades involves the planning, design, 

construction, and operation of dozens of capital projects across South Florida. [R. 

5666].  The purpose of these projects is to regulate the flow and distribution of 

water across South Florida and to improve water quality throughout the Greater 

Everglades Ecosystem. Id.   The Legislature has appropriated significant amounts 

of LATF funds for Everglades restoration, including more than $230 million for 

Fiscal Year 2018–19 alone. See Ch. 2018-9, § 5 at 239, Laws of Fla. 

All or almost all of the capital projects for Everglades restoration are 

currently occurring, or are planned to occur, entirely or almost entirely on lands 

that have not been purchased since July 1, 2015.  For example, the C-43 West 

Basin Storage Reservoir Project, which will regulate water discharges into the 

Caloosahatchee River, is being constructed on land not acquired since July 1, 2015. 

[R. 5666].  Almost none of Picayune Strand—which is a habitat for the Florida 

panther, and which is now being restored after many years as an abandoned 

residential development—has been acquired since July 1, 2015. Id.  And the 

Everglades Agricultural Area Storage Reservoir is planned to be constructed on 

land, less than five percent of which has been purchased since July 1, 2015. Id. 

Indeed, much of the land in and around the Everglades is owned by the 

federal government, the South Florida Water Management District, the Seminole 

or Miccosukee Tribe, or the State of Florida, and almost all of the lands owned by 
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the State of Florida in this area were acquired before July 1, 2015. Id.  If LATF 

funds may be expended for restoration projects only on lands purchased since July 

1, 2015, then all or almost all of the ongoing or planned projects for restoration of 

the Greater Everglades Ecosystem will be ineligible to receive LATF funds. [R. 

5667]  

Florida’s springs have been impaired by excessive nutrients, such as 

nitrogen and phosphorous. [R. 5671].  In rural areas, nutrients enter the 

groundwater primarily through agricultural operations. Id.  For example, the 

Suwannee River Basin contains not only the world’s largest concentration of first-

magnitude springs, but also hundreds of thousands of acres of diverse agricultural 

operations that introduce nutrients into the ground water, and from there into the 

springs. Id.  

 In urban and suburban areas, the primary sources of nutrients are the septic 

systems and fertilizers of homeowners in residential communities, and stormwater 

in municipal stormwater systems. Id.  For example, Wekiwa Springs is impacted 

by tens of thousands of homes in its springshed, while the springs around Kings 

Bay have been impaired by a high density of septic systems associated with single-

family homes. Id. 

 The Legislature has appropriated substantial amounts from the LATF for 

spring restoration projects, including almost $140 million in Fiscal Years 2015–16, 
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2016–17, and 2017–18. [R. 5675-5676]  These funds are distributed through grants 

to water management districts and local governments. [R. 5675]  Of these funds, 

$13 million have been expended or encumbered for land acquisition, while the 

remainder—93 percent—has been expended or encumbered for other capital 

projects, such as hydrological restorations; implementation of agricultural best 

management practices; and septic, wastewater, and stormwater projects. [R. 5675-

5676]. 

 Land acquisition is not a feasible means to restore most of the Outstanding 

Florida Springs. Id.  In urban and suburban areas, it is not feasible to purchase tens 

of thousands of homes and displace entire communities. Id.  In rural areas, it can 

be equally infeasible to find sufficient numbers of private landowners who are 

willing to sell tens of thousands of acres in active agricultural use, together with 

their homes and businesses. Id.  Thus, many of the spring restoration grants 

provide funds for non-acquisition projects on lands in private, county, or municipal 

ownership. [R. 5675]  If LATF funds may be expended for restoration projects 

only on lands purchased since July 1, 2015, then much of the springs restoration 

work performed through these projects would be ineligible for LATF funds. Id. 

 The State provides financial assistance for beach restoration and 

nourishment projects proposed by local governments. [R. 5679]  These projects 

maintain beach habitats and manage beach erosion. Id.  From Fiscal Year 2015–16 
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to Fiscal Year 2018–19, the Legislature appropriated more than $125 million from 

the LATF for beach projects. Id.  Exceedingly few, if any, beach restoration and 

nourishment projects have occurred, or could occur, on lands purchased since July 

1, 2015. Id.  The portion of Florida’s beaches that lies seaward of the mean high 

water line has been in state ownership since Florida became a state in 1845. Id.  

And the portion of Florida’s beaches that lies landward of the mean high water line 

is generally owned by local governments or an assortment of private landowners. 

[R. 5680]  If LATF funds may be expended to restore only lands purchased since 

July 1, 2015, then the vast majority of proposed beach restoration and management 

projects, if not all of them, would be ineligible to receive funds from the LATF. Id. 

 Again, the lower court erred by issuing an immediate injunction on agency 

spending. For these additional reasons, the only permissible relief was the entry of 

a final judgment for declaratory relief. The issuance of an injunction should be 

reversed. 

C. The Lower Court Abused its Discretion by Entering an Injunction with 
No Deference Toward the Exclusive Powers of the Legislative and 

Executive Branches   
 
In fiscal years 2016 and 2017, as with any other year, the Legislature passed 

general appropriation bills. In doing so, the Legislature exercised its exclusive 

authority to prioritize spending requirements. The injunction awarded in the Final 
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Judgment, if not reversed, would enable a circuit court to undo a central function 

of the Florida Legislature: to establish spending priorities.  

An injunction must be carefully tailored to remedy the harms shown, and 

should constitute the least intrusive remedy that will be effective. Pediatric 

Pavilion v. Agency for Health Care Admin., 883 So. 2d 927, 930 (Fla. 5th DCA 

2004).  In this case, the lower court failed to consider any remedy that would avoid 

an intrusion upon the legislative and executive branches of the State’s government.  

The lower court abused its discretion by ordering sweeping injunctive relief that 

would threaten the ability of the legislature to prioritize public policy goals and the 

ability of the executive branch to implement those goals.  

If possible, the Amendment must be harmonized with the existing, express 

requirements for separation of powers in article II, section 3 of the Florida 

Constitution – a “bedrock” of that document. Barnett v. Antonacci, 122 So. 3d 400, 

404 (Fla. 4th DCA 2013).  Under article II, section 3, the Legislature has exclusive 

authority to set fiscal priorities through appropriation, and that authority cannot be 

abandoned by allowing another branch of government the power to reduce, nullify, 

or change those priorities. Chiles v. Children A, B, C, D, E, & F, 589 So. 2d 260, 

265 (Fla. 1991).  The power to appropriate state funds is legislative and may be 

exercised only by statute. Id.  Similarly, the power to reduce appropriations is a 

legislative function. Id. (emphasis in original); see also Hillhaven Corp. v. Dep’t of 
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Health & Rehab. Services, 625 So. 2d 1299, 1303 (Fla. 1st DCA 1993).  A circuit 

court, or any other part of the legislative branch, has no authority to exercise that 

legislative power. Fla. Const. Art. V § 14(d).  

The final judgment, if not reversed, would also impermissibly encroach 

upon the discretion of the executive branch to spend appropriated funds.  No 

statute and no portion of the Florida Constitution authorizes a court to order an 

executive department how to spend funds from the LATF, and courts have no 

inherent authority to direct an executive agency how it may exercise that 

discretion. Dep’t of Children & Families v. J.B., 154 So. 3d 479, 481 (Fla. 3d DCA 

2015).  Such an injunction impermissibly encroaches upon executive powers.  

Again, the trial court erred by failing to order relief that would harmonize the 

Amendment with article II, section 3 of the Florida Constitution and its 

requirement of separate executive powers. 

For practical purposes, the consideration of an injunctive remedy should 

await not only the outcome of this appeal, but any subsequent review by the 

Florida Supreme Court.  If the Court were to accept the lower court’s interpretation 

and affirm the Final Judgment, the Florida Supreme Court must accept jurisdiction 

to review the question under article II, section (b)(1) of the Florida Constitution.  It 

is more than possible to craft a remedy that would harmonize article II, section 8 

with the Amendment.  The Legislature may, and should be provided with the 
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opportunity to adjust fiscal priorities after the Florida Supreme Court has the final 

word on the subject.  The lower court should not be permitted to entertain any 

injunctive remedy until the matter is definitively resolved and the Legislature is 

given the opportunity to address how the Florida Supreme Court has interpreted 

the Amendment.7  

Florida courts have not announced any guiding principles on how a court 

should fashion a remedy in this case, if the Court were to conclude that an 

appropriation act violated the spending limitations in article X, section 28 of the 

Florida Constitution.  Without extensive explanation, the Florida Supreme Court in 

an analogous case (addressing the spending requirements in article IX, section 1(a) 

of the Florida Constitution) determined that it would be appropriate to order 

prospective relief only. Bush v. Holmes, 919 So. 2d 392, 413 (Fla. 2006).  That 

decision, as it turns out, is an example of a trend arising from other jurisdictions. 

Like the constitutional requirement presented in Bush v. Holmes, other 

states have been forced to consider how courts should balance separation of 

powers with a constitutional spending requirement.  A common pattern emerges, 

particularly in a line of cases addressing mandates in state constitutions for 

education funding.  State courts from those other jurisdictions have consistently 

                                           
7 Alternatively, if this Court concludes that the appropriation bills did not 

violate the Florida Constitution, and if the Florida Supreme Court does not accept 
jurisdiction over the question, the remedial question is moot. 
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exercised restraint in fashioning remedies in those occasions where a court 

determines that the legislature has failed to meet spending requirements within 

state constitutions. See Richard E. Levy, Gunfight at the K-12 Corral: Legislative 

vs. Judicial Power in the Kansas School Finance Litigation, 54 U. Kan. L. Rev. 

1021, 1079 (2006), and cases cited therein.  The most common approach is to 

declare legislation unconstitutional and to afford the legislature the opportunity to 

fix the problem – without specifying how the court may remedy a future violation. 

Id. at 1090.  Here, there is no authority supporting the lower court’s draconian 

approach, which would immediately halt spending while affording the Legislature 

no opportunity to adjust legislative priorities during an ongoing fiscal year.  If it is 

necessary to consider the remedial question at all, the Court should not give short 

shrift to separation of powers.  If the Court remands for further proceedings, it 

should direct that any final judgment should be limited to declaratory relief alone.  

Injunctive relief should be deferred until the Legislature is afforded the opportunity 

to adjust its fiscal priorities in light of an adverse decision by the Florida Supreme 

Court. 
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CONCLUSION 
 

For the foregoing reasons, the Court should reverse the final judgment, 

correcting the trial court’s erroneously narrow interpretation of the Amendment 

and directing that judgment be entered in favor of the Agency Parties, or 

remanding the matter for further consideration.  The Court should likewise reverse 

any award of injunctive relief.  If the Court remands this case for further 

proceedings, the Court should provide instructions in order to afford appropriate 

consideration of legislative and executive responsibilities.  The Court should direct 

the lower court not to issue injunctive relief until the conclusion of appeals from 

the final judgment on remand. 
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